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UNITED STATES ‘DISTRICT -COURT ’FOR THE 
EASTERN? DISTRICT OF NEW YORK 


WARD). FRIED, 
Plaintiff, 
«-against- 


* ROBERT O, LOWERY, Commissioner JOHN T. 
OJ HAGAN ‘of the«.Pire Department, 
1} “—PHOMAS'’ J's HARNETT, JAMES T. WARD, 
JOHN V4: SCHNEIBLE,* CARMINE. DeANGELES, 
EGEDIO'’E. ASINELLI, DR. GABRIEL SELEY, 
DR. SEYMOUR CUTLER, DR. JACQUES 
GABRILOVE, DR, JOHN F. CONNELL, 
NICHOLAS «J. REINHARDT, FRANK KILKENNY, ORDER 
VICTOR“«ANSORGE, DR. BIAGGIO BATTAGLIO, 
PATSY MAGGIO, ; WOODROW OCHS, JOHN, M. 74 mark 229 
BARONE, ARTHUR CANARELLO, RICHARD (T.CsPe -) 
HANRAHAN ;” RUTH! W. WHALEY, KATHLEEN 
LOCKHART; "ARTHUR, C.: VAN HOUTEN, 
JOSEPH DUGAN, DR. KAZU0O YANAGISAWA, 
DR... JOSEPH A., CIMINO, “DR. THOMAS J. 
CALVIN, DR. WALTER R. BRINITZER, 
DR. MAX HELFAND, “LEROY CARMICHAEL, .as 
| Administrator of Queens General 
Héspital’ DR. ‘GEORGE YESSIN, ADRIAN 
P.) BURKE,.as, Corporation Counsel, IRWIN 
L.» HERZOG, DONALD L. TOBIAS, FRANCIS’ J. 
MCNAMEE, PRANK SUROWLTZ, SAMUEL’ GOLDIN, 
as Comptroller, MARIO -PROCACCHING, , 
MR. JUSTICE SAMUEL M. GOLD, MR. JUSTICE 
ABRAHAM*GELLINOFF, NORMAN. GOODMA., 
as’ County Clerk, 


Defendants. 


iL Pe 7 ‘ 
The, motion’ of defendants Norman Goodman, as County 
+ aa ; { ¢ . 


“Clexk, Mra Justice Samuel M. Gold and Mr. Justice Abraham 
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Gellinoft to dismiss | the amended complaint having duly Gone 


on to be heard on February 28, 1975 “and the motion of: defend 
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Yessin, Dr. Seymour, Cutler, Dr. .Jacques Gabrilove, ‘Adrian, P. 
Burke, »as corporation Counsel, Irwin L. Herzog, Donald Jes 
Francis ‘J. McNamee,.Frank’ Surowitz, and, Samuel 


Geldin,..as’ Comptroller, to dismiss the amended complaint 


having duly: come to be heard on*March*21, 1975, it is)’ 


ORDERED that the amended complaint herein be: and 


the same is hereby dismissed. 


| Dated; Brooklyn, New York 
April ©1979 
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UNITED STATES DISTRICT COUR | 
FOR THE EASTERN DISTRICT OF 
NEW YORK 


ERNARD FRIED, 


Plaintiff, 
-against- 
( ROBERT O. LOWERY, Comme. 
i ( JOHN T. O'HAGAN of the Fire 
Dept., et al., 
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Corporation Counsel. 
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No. 908—September Term, 1973. 
(Argued December 5, 1973 Decided July 22, 1974.) 
Docket No. 73-2057 


a 8 eee 


Joun F. Lombarp, 


Plaintiff-Appellant, 


—against— 


Wie Boarp or Kpucation oF ne City or New York, 
and Jouxn A. Murpxy, 


Defendants-A ppellees. 


—— le". a eee 


Before: 
Waterman and Femperc, Cir wii Judges, 
and GuRPEIN, District Judge. 


——— eel 


Plaintiff-appellant brought a 42 U.S.C. § 1983 action 
against defendants appellees alleging unconstitutional vio- 
lations of his civil rigits. He moved for a temporary in- 
junetion. Defendants moved to dismiss the action upon the 
ground that if was barred by res judicata and to dismiss 
the complaint on the eround that it failed to state a claim 
upon whieh relief could be granted. The United States 
istrict Court for the Kastern District of New York, 


* Of the United States District Court for the Southern District of New 
York, sitting by designation 
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Travia. J., denied the motion for a temporary injunetion 
and granted the motion to dismiss the complaint on the 
ground that it failed to state a cleim upon which relief 
could be granted. 

Judgment below reversed and remanded. 


——_—__+or————-— 


Morris Weissserc, New York, N.Y., for Appel 
lant. 


Leoxarp Koerner, New York, N.Y. (Norman 
Redlich, Corporation Counsel, New York 
City; Stanley Buchsbaum, on the brief), for 
Appellees. 


——_—_~+o-+————_— 


Gurrein, District Judge: 


Plaintiff-appellant John F, Lomba>' appeals from an 
order of the United States District Court for the Eastern 
District of New York, Anthony J. Travia, J., dismissing 
his complairt against the New York City Board of Madu 
eation and one John A. Murphy for failure to state a claim 
upon which relief can be granted and denying as moot 
his application that pending final disposition of his claims 
he be granted a preliminary injunction reinstating him as 
a teacher in the publie schools. For permanent relief 
Lombard secks from the Board of Edueation reinstate- 
ment as a teacher and an award of all back pay due him. 
In addition, Lombard secks money damages fron Murphy, 
the principal of the school where app... ' cught, alleg- 
ing that the principal, by filing fa’ e reports with the 
Board of Edueation and by also requesting and coercing 
parents and students to write false reports, had initiated 
the administrative process which led to and resulted in 


‘the discontinuance of Lombard’s probationary appoint- 
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ment. “This suit is bro wht under 42 U.S.C. § 1983" with 
jurisdic tion predic: ted on 28 USC. § 1343(3), (4). There 
was no opinion below. 

Appellant Lombard raises several constitutional claims 
on this appeal. He contends that he was denied his first 
amendment rights,’ and his fourteenth amendment rights 
to due process under the United States Constitution when 
his employment as a pl ibationary teacher was terminated 
by the New York City Board of Education without his 
first havin received written reasons <upporting that ter- 
mination and en evidentiary hearing thereon. He also 
argues that he was den 1 bis fourteenth amendment 
righis when the Board of uwation disqualified him from 
teaching with his substitute license without first providing 
him with written reasons for the disqualification and with- 
ont erantine him an evidentiary hearing 

Appellees Board of Kdueation and Murphy here, as they 
did in the court below, maintain that res judicata bars all 
of Lombard’ netitutional claims on the grounds that he 
had a full « tunity to raise all the issues presented to 
the federai court in state proceedings he had brought to 
challenge the termination of the probationary appoint- 
ment. The Board also argues that the appellant was not 
FT 42 USC. § 1984 reads as follows: 


Every person who, under color of any statute, ordinance, regula- 


tion, custom, or usage, of sny State or Territory, subjects, or causes 


to be subiceted, any citizen of the United States or other person 
within the jurisdiction thers ff to the deprivation of any rights, 
privileges, or inmunities secure A by the Constitution and laws, shall 
be liable to the purty injured in an action at law, suit in equity, 
or other proper proceeding for redress. 


Although appellant alleges that his first amendment rights have been 
violated, he offer no faetunl support in his affidavit in the district 


¢ 


court. In view of our disposition we leave the issue without comment. 
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denied due process as he did not make out a claim that 


he had been deprived of any fourteenth amendment rights.° 
The facts follow: 


On November 1, 1966, the plaintiff-appellant was as- 
signed as a regular substitute teacher in the New York 
City public school system to teach at Public Schoo! **1 in 
Queens, New York. Ile taught as a revulac substitute 
teacher for one year and received a satisfactory rating 
from his principal, John A. Murphy. On August 11, 1967, 
the appellant was granted a regular license for a pro- 

period of three years, effective September 6 
1967. The appellant received credit for one-half year of 
substitute teaching and therefore his probationary period 
expired and his permanent appointment became due on 
Mareh 8, 1970. For his first year of teaching us a regu- 
larly licensed teacher in Public School 151, Lombard re- 
ceived a satisfactory rating fro. ‘is principal. 

During his second year as a regular teacher, the 1968- 
1969 academic year, the principal at Public School 151, 
John A. Murphy, submitted a report to the Board of 
Education on March 28, 1969, recommending that the 
appellant’s probationary appointment be discontinued and 


that he be directed to submit to a medical examination 


to determine his fitness to teach. In this report and in a 


subsequent letter of May 5, 1969, the principal enumerated 
the alleged factual bases for his recommendation that 


3 Ag noted, Judge Travia, without writing an opinion, dismissed the 
action on the ground that the complaint failed to state a elaim upon 
which relief ean be granted. Theoretically, under Rule 12(b) (6) of the 
Feleral Rules of Civil Procedure, the inquiry antecedent to this type 
of disriissal would be restricted to searching the face of the complaint. 
In his order of dismissal, however, Judge Travia noted that he had 
reli © upon affidayi's filed by the plaintiff and the defendants, affidavits 
which we find contain matters outside the pleadings. In effect, there 
fore, the judge was required to, and presumably da, dispose of the 


motion before him as if it were one seeking summary judgment. 
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Lombard’s probationary appointment be discontinued and 
that Lombard be required to undergo a medical examina- 
tion. 

Murphy indicated that the teacher had committed acts 
and had made statements showing prejudic* against black 
pupils, that Lombard had engaged in bizarre acts such as 
kicking students, that he had use obscene language, that 
he had violated several rules of the school, including fail- 
ure to punch the time clock properly, and that he had 
frequently complained that the heat in his classroom was 
insufficient. 

Lombard’s complaint, on the other hand, challenges the 
principal’s motivation for recommending the medical ex- 
amination and the discontinuance of the appellant’s pro- 
bationary appointment and further denies the substance of 
the charges made by Murphy. Lombard, describing the 
aforementioned charges made against him by Murphy as 
“false,” alleges that those charges were made “[i]n bad 
faith and in retaliation and revenge for” certain acts 
performed by Lombard. 

These acts which Lombard claims provoked Murphy to 
pursue a vendetta against him include complaints by Lom- 
bard to Murphy about insufficient heat in the classroom, 
Lombard’s filing of grievances in response to the princi- 
pal’s refusal to allow appellant to examine his own per- 
sonnel file and the principal's wrongful withholding of 
appellant's cheek from him for nine days, Murphy’s re- 
fusal of the appellant’s request that the Chapter Chair 
man of the United Federation of Teachers in his school 
he allowed to accompany the appellant to a conference 
with an assistant principal, and the appellant’s submission 


of written reports which described incidents of disorderly 


conduct :nd ebscene language used by black pupils. 
In May of 1969, the appellant was examined by two staff 
physicians of the Board of Education and in June of 1969 
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by a psychologist. The appellant was found to be suffering 
from an “emotional upset that is of reeent origin and is 


” 


of a paranoid nature.” Pursuant to these findings and 
without a hearing, the appellant was given an involuntary 
leave of absence until January 31, 1970. 

In September of 1969, the appellant commenced a pro- 
ceeding under Article 78 of the New York Civil Practice 
Law and Rules in the New York State Supreme Court, 
Kings County, challenging the authority of the Superin- 
tendent of Schools to place him on an involuntary leave 
of absence, and secking to be reinstated as a teacher. The 
petition was dismissed on January 16, 1970 by Justice 
Feiden., 

In January and March of 1970, the appellant was called 


for furfler exom afton by phoystetin ] | hole: I 


to determine his fitness to return to duty. The panel ree- 


ommended that the leave of absence be extended until June 
30, 1970. 

On the other hand, while on medical leave of absence 
the appellant applied to the United States Department of 
Ilealth, Education and Welfare for a disability allowance. 
HEW gave the appellant a special examination and re 
ceived a report from. member of the Board of Mdueation’s 
medical panel, On April 7, 1970, ITEW, stating that Lom 
bard was not unable to work at his normal occupation, 
denied his claim for a disability allowance. 

On April 20, 1970, pursuant to section 105a of the By- 
Laws of the Board of Education, a hearing was held before 
a Committee of the Superintendent of Schools concerning 
the appellant’s probationary status. At this hearing appel- 
lant presented written statements in his support, and sev- 
eral witnesses gave unsworn oral testimony on his behalf. 
There was no testimony relative to appeiant’s unfitness to 
teach, and the principal did not testify. The Committee 
had before it the reports by the principal and the recom- 


4912 


mendations of the physicians and psychologists who had 
examined the appellant. The Committee recommended that 
the probationary appointment be discontinued on the fol- 
lowing five grounds: 


paieeahibben enc IO 


_. a 


(1) Togical and disoriented conversation, causing re- 


quest for examination by the Medical Department, 


\ which found him unfit for duty. 


eee 


(2) Weakness in discipline and class control. 


(3) Incompetent and ineffective instructional perform- 
ance. 


(4) Inattention to routine matters such as keeping 
records of pupil attendance, admission or discharges. 
Poor relations with Supervisors and Teachers. 


(5) Violation of the By-Laws on Corporal Punish- 
ment.‘ 


After Superintendent of Schools Irving Anker had ap- 
proved the report, the applicable school board, Local School 
Board No. 23, adopted it on June 11, 1970, to become effee- 
tive September 10, 1970. 

Following his dismissal as a probationary teacher, Lom- 
bard sought work with his substitute teacher’s license in 
a number of New York public schools, However, inasmuch 
as the Board of Education in its Special Circulars #66 
for 1971-1972 and +89 for 1972-1973 directed school prin- 
eipals not to hire the appellant as a substitute teacher, 
he was unable to obtain continnous employment, and, in- 

4 A District Superintendent, on June 23, 1969, disapproved Mr. Murphy's 

charge that the pl tintiff had hit certain students because investigation 


“indicates that there is insufficient reliable evidence to prove that in 
fact these acts took place.” 

And we note that Mr. Murphy’s charge that appellant had committed 
acta showing prejudice against black pupils was not found to be a 
groune for the recommendation. 
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deed, several schools were forced to dismiss Lombard 
because of the Board’s circular. 

In June of 1971, Lombard commenced a second Article 
78 proceeding in Supreme Court, Kings County, to review 
the termination of his probationary appointment and to 
seck reinstatement as a teacher. Justice Cowin denied 
the petition on June 27, 1972. The Appellate Division 
affirmed without opinion, 40 App. Div. 2d 1081, 387 N.S. 
91 1003 (2d Dep’t 1972), and on February 15, 1973 the 
Court of Appeals denied leave to appeal, 31 N.Y.2d 648. 

In March of 1973, Lombard commenced this action in 
the Eastern District of New York. 

The appellees contend that this suit is barred by the 
doctrine of res judicata because the appellant had a full 
opportunity in his Article 78 proceedings in the state courts 
to raise all of the issues relating to termination of his ser- 
vices as a probationary teacher. In the first proceeding, 
in Supreme Court, Kings County, Lombard contended that 
the Board of Edueation had failed to comply with a pro- 
vision of its own by-laws and that its direction to him 
that he apply for leave of absence without pay was invalid 
for he still had unexhausted sick leave with pay he was 
entitled to exhaust. This petition was denied, and the act 
of the Board was upheld. 

In the second, and more important, proceeding, com- 
meneed in June of 1971 in Supreme Court, Kings County, 
the appellant challenged the validity of the order ter- 
minating his services as a probationary teacher, He al- 
leged that the Board of Education had acted illegally 
in terminating his probationary appointment three months 
after his probationary term of service had expired. Lom- 
bard further alleged that the Board of Edueation’s action 
in terminating his probationary appointment on the ground 
that he was an unsatisfactory teacher “was illegal, arbi- 


trary and capricious and without foundation and must 
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have been primarily based on the faet that Petitioner’s 
former principal, Mr. Jolm A. Murphy, personally dis- 
liked petitioner and was determined to bar him from teach- . 
ing in the Elementary Schools of the City of New York.” 
It was thus Lombard’s position in this state court pro- 
ceeding, as it is here, that the charges made by Murphy 
and the unsatisfactory rating issued by him caused the 
termination of Lombard’s probationary appointment and 
that those charges and that rating were unjustified and 
without foundation. 


In denying the petition, Justice Cowin stated: 


The primary thrust of petitioner’s argument is that 
he acquired tenure by acquiescence. He (petitioner) 
argues that since his probationary appointment ended 
in March of 1970 and respondents did not vote to 
terminate his services until June 1970, he acquired 
tenure by operation of law. 


Disagreeing with this argument Justice Cowin found that 
the appellant had not completed his required probationary 
service at the time his appointment was terminated, and 
then discussed Lombard’s contention that he was entitled 
to back pay. Finally, at the very end of his opinion, Jus- 
tice Cowin declared: 


The court is also of the opinion that the hearing ac- 
corded petitioner was proper and that the deter- 
mination made to terminate his services was not arbi- 
trary or capricious. 


Lombard did not specifically raise the fourteenth amend- 
ment constitutional issue in either of these two Article 
78 proceedings, but the appellees argue that, nevertheless, 
the appellant should have raised them in those state pro- 
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ceedings, and that his failure to do so precludes him from 


raising them in this seetion 1983 action. 


I 


Whether it is called res judicata or claim preclusion, as 
Judge Waterman so convincingly demonstrated in Divine 
v. CIR, the tests of claim preclusion are not to be applied 
mechanically but are “intended only to apply to eertain 
elasses of issues which for policy reasons it has been 
decided should generally be litigable only once.” Slip op. 
4293, 4305 (2d Cir. June 20, 1974). Tor several reasons, 
we think that policy considerations should not permit the 
extension of the res judicata doctrine in this case to issues 
of procedural due process which are said to raise claims 
under 42 U.S.C. § 1983. 

First, when the Civil Rights Act was authoritatively 
interpreted in Monroe v. Pape, 365 U.S. 167, 183 (1961), 
the Supreme Court said: 


The federal remedy is supplementary to the state 
remedy, and the latter need not be first sought and 


refused before the federal one is invoked. 


‘lo apply res judicata to a remedy which “need not be first 


sought and refus.¢@” in the state court, and which actually 


was not sought would be to overrule the essence of Monroe 
v. Pape and Lane v. Wilson, 307 U.S. 268, 274 (1939). 
Second, if a federal action under section 1983 is eon- 
sidered to be the same cause of action as the state action 
for purposes of claim preclusion then a plaintiff desiring 
to raise a state statutory construction issue or even a 
state constitutional issue would, and probably should, not 
be able to raise these points in the federal district court in 
the first instance. See Reid v. Board of Educ., 453 F.2d 
238 (2d Cir. 1971); Coleman v. Ginsberg, 428 F.2d 767 


4916 


(2d Cir. 1970). Here, even if we would like to put all the 
issues in the same court, we are better off not to compel 
the plaintiff to seek constitutional redress in the state 
court or statutory construction in the federal court. See 
McNeese v. Board of Educ., 373 U.S. 668 (1963). That is 
what we think choice of forum means in Civil Rights Act 
cases. 

Third, while the per curiam opinion in Frazier v. East 
Baton Rouge School Board, 363 ¥.2d 861 (5th Cir. 1966), 
contains language that appears to support the application 
of res judicata in a section 1983 action to a failure to raise 
the constitutional claim in the state courts, it raises various 
policy problems if applied to the ease at bar. The court 
in Frazier said that “the judgment is conclusive as to all 

chow deo oe aati Te Deon lidegated 
in the first action.” 363 F.2d at 862. The court added that 
“the only appropriate fedcral forum for review of his 
alleged federal claim of discrimination was the United 
States Supreme Court.” Id. But if the appellant inad- 
vertently or through his lawyer’s mistake failed to raise 
the constitutional claim, it is small comfort to tell him 
that he should look to the Supreme Court for redress. 
It seems clear enongh that if the appellant actually failed 
to assert his constitutional claim in the state court he 
could not get a writ of certiorari from the noneonstitu- 
tional judgment of the state court. 28 U.S.C. § 1257(3); 
Sup. Ct. Rule 19; Cardinale v. Louisiana, 394 U.S. 437 
(1969); Ellis v. Dixon, 349 U.S. 458 (1955); American 
Surety Co. v. Baldivin, 287 U.S. 156, 162 (1932) (“failure 
to make seasonably the federal claim’). We prefer to 


treat the statement in Frazier as obiter so far as a pro- 


eedural due process claim is concerned, since in Frazier 


there had been a “full hearing” in the state court and pro- 


eedural due process was not involved. 
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So, too, other opinions which in language support an 
extension of the res judicata rule did not involve a claim 
of deprivation of procedural due process, see Johnson 
v. Department of Water and Power, 400 F.2d 294 (9th 
Cir. 1971), or the appellant had failed to object to evi- 
dence. Coogan v. Cincinnati Bar Ass'n, 431 F.2d 1209 (6th 
Cir. 1970). Howe v. Brouse, 422 F.2d 347 (8th Cir. 1970), 
was a case where the defendant judge had already been 
held by the state court to have judicial immunity. 

We think that the problem, strictly speaking, is not a 
res judicata problem. We think it is rather a question of 
whether the appellant has “waived” his constitutional 
rights. It is not quite fair to say that he “waived” his 
right to assert in the administrative agency itself that 
the process afforded was not “due process.” For such 
an attack in the administrative agency itself on the ground 
of unconstitutionality would be futile. Cf. McNeese v. 
Board of Educ., swpra, 373 U.S. at 675. See also Judge 
Friend!\’s explanation of Damico v. California, 389 U.S. 
416 7), in Eisen v. Eastman, 421 F.2d 560, 569 (2d 
Cir. 1969), cert. denied, 400 U.S. 841 (1970); Friendly, 
Federal Jurisdiction: A General View 100 & n.111. Nor is 
the plaintiff required to make the attack in an Article 78 
proceeding in the state court, for section 1983 gives him 
an independent supplementary cause of action, and he may 
choose the federal court as the preferred forum for the 
assertion of constitutional claims of violation of due proc- 
ess. McNeese v. Board of Educ., supra. Indeed, if waiver 
is treated as a modality of exhaustion of remedy, the 
exhaustion, similarly, need not be of the state judicial 
remedy, but only of the administrative remedy. See James 
v. Board of Educ., 461 F.2d 566 (2d Cir. 1972). 


Of course, where a constitutional issue is actually raised 
in the state court, as it can be in an Article 78 proceeding 
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by treating it as an action for a declaratory judgment, 
Matter of Kovarshky v. Housing 4 Development Adminis- 
tration, 31 N.Y.2d 184 (1972), the litigant has made his 
choice and may not have two bites at the cherry. See 
Thistlethwaite v. City of New York, slip op. 3441 (2d Cir. 
May 13, 1974). “tor need we consider here the situation of 
a constitutional claim where no independent supplementary 
cause of action like an action under the Civil Rights Act 
is involved, and where the constitutional claim could have 
been adjudicated just as well by the state court. See 
in, supra, 278 U.S. at 164-67. 


American Surety Co. v. Baldu 
i ns pn nt: the application 


Tia a8 Fr ry rer op } 


of res judicata (claim preclusion ) in this case. 

If we treat the problem as a more limited one of col- 
lateral estoppel (issue preclusion), policy still prevents 
its application for the reasons given. In addition, for 
the doctrine of issue preclusion to he applicable, the deter- 
mination of the issue must have been wecessary to the 
decision. Restatement (Second) of Judgments § 6Sh (Tent. 
Draft No. 1, 1973); Halpern v. Schwartz, 426 F.2d 102 
(2d Cir. 1970). There may have been a number of rea- 
sons why Lombard was dismissed without a determination 
on the merits of the issue whether Murphy’s charges were 
based upon bias or even reprisal. The failure to put 
Murphy on his oath and to permit Lombard to cross- 
examine him tends to support the conclusion that a find- 
ing on Murphy’s bias was not necessary to the decision 
that Lombard was mentally unfit. 


Finally, the policy conclusions may be stated in summary 


form. First, it is not consistent with Monroe v. Pape 
’ pe, 


supra, to put appellant ina position where he cannot raise 
the constitutional question on an application for a writ of 
sertiorari either to the state court or to the federal court, 
i.e., to any court. Second, it is not eonsistent with consti- 
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tutional due process te permit to stand a “finding” that 
appellant is, in effect, mentally incompetent or inadequate 
without giving him an opportunity in any tribunal to 


confront his accusers in an evidentiary type of hearing. 


I] 


Turning to the merits, we hold that appellant’s case 
comes within the exception stated in Board of Itegents 
vy. Roth, 408 U.S. 564 (1972). Though Lombard did not 
have tenure and, therefore, presumptively had no prop- 
erty right either as a probationary or substitute teacher, 
Canty v. Board of Educ., 470 V.2d 1111 (2d Cir. 1972), 
cert. denied, 412 U.S. 907 (1973), he was deprived of his 
reputation as a person who was presumably free from 
mental disorder. Without being given the right to con- 
front witnesses, the termination of his probationary em- 


rent owas recommended by the Cot the 


Superintendent on the primary ground: “I. Tllogical and 


disoriented conversation, causing request for examination 
by the Medieal Department, which found him unfit for 
duty.” 

This is not only a finding but a stigma. Tf it is unsup- 
portable in fact it does grievous harm to appellant’s 
chances for further employment, as indeed the reeord 
demonstrates, and not only in the teaching field. For 
that reason he was catitled to a full hearing. 

The distinction taken by the Court in Roth is that where 
the appellant’s “good name, reputation, honor, or integrity 
is at stake” or “the State, in declining to re-employ [the 
respondent], imposed on him a stigma or other disability 
that foreclosed his freedom to take advantage of other 
employment opportunities,” 408 U.S. at 573, he may claim 
a deprivation of “liberty” under the due process clause 
of the fourteenth amendment. A charge of mental illness, 
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i a 


purportedly supported by a finding of an administrative 
hody, is a heavy burden for a young person to carry 
through life. A serious constitutional question arises if 
he has had no opportunity to meet the charge by con- 
frontation in an adversary proceeding. Cf. Birnbaum Vv. 
Trussell, 371 F.2d 672 (2d Cir. 1966) (accusation of racial 
bias). Unfortunately, the district court did not write an 
opinion revealing the precise basis of its decision. But 
we construe the judge’s ruling as resting on a deter- 
mination—which we have held to be incorreet—that Lom- 
bard had no protected interest entitling him to due proe- 
ess. We conclude, therefore, that he should be given a 
trial in the district court to determine whether appellees 
have violated his federal constitutional riehts. Cf. Arnett 
v. Kennedy, 42 USAW. 4513, 4520, 4531 (US. April 16, 
1974) (noting right to plenary post-termination hearing). 
Summary judgment was inappropriate. Cf. Leonard v. 
Sugarman, 466 F.2d 1366, 1367 (2d Cir. 1972) (plaintiff 
did not “seriously contest” charges of misconduct). In 
reversing the judgment we remand for further considera- 
tion of Lombard’s motion for a preliminary injunetion in 
conformity with this opinion. 


Judgment reversed and remanded. 
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EASTERN DISTRICT OF NEW YOR! 


BERNARD FRIED, 


ROBERT O. LOWERY, Commissioner JOHN T. : 
O'HAGAN of the Fire Department, | 
THOMAS J. HARNETT JAMES T. WARD, 


> 
JOHN V. SCHNEIBLE, CARMINE De ANGELES , | 
EGEDIO E. ASINELLI, DR. GABRIEL SELEY , 
DR. SEYMOUR CUTLER, DR. JACQUES ORDER 
GABRILOVE, DR. JOHN F. CONNELL, 12 | eee | 
NICHOLAS J. REINHARDT, FRANK KILKENNY, 74 Civ. 219 
VICTOR ANSORGE, DR. ~“BIAGGIO BATTAGLIO, (T.C.P.) | 
PATSY MAGGIO, WOODROW OCHS, JOHN M. | 
BARONE, ARTHUR CANARELLO, RICHARD 
HANRAHAN, RUTH W. WHALEY, KATHLEEN | 


LOCKHART, ARTHUR Cc. VAN HOUTEN, JOSEPH : 
DUGAN, DR. KAZUO YANAGISAWA, DR. JOSEPH A. 

CIMINO, DR. THOMAS J. CALVIN, DR. WALTER | 
R. BRINITZER, DR. MAX HELFAND, LEROY 

CARMICHAEL, as Administrator of the : 

Queens General Hospital, DR. GEORGE YESSIN, | 
ADRIAN P. BURKE, as Corporation Counsel, 

IRWIN L. HERZOG, DONALD L. TOBIAS, 
FRANCIS J. MCNAMEE, FRANK SUROWITZ, 
SAMUEL GOLDIN, as Comptroller, MARIO 
PROCACACHINO, MR. JUSTICE SAMUFL M. ‘ 
MR. JUSTICE ABRAHAM GELLINOFF, NORMAN 
GOODMAN, as County Clerk, 


ARnTN 
GOLD, 


pefendants. 


ee 


The motion of defendants Norman Goodman, as 
County Clerk, Mr. Justice Samuel M. Gold, and Mr. Justice 
Abraham Gellinoff to dismiss the amended complaint having 
duly come on to be heard on February 28, 1975, the Court 
having heard Louis J. Lefkowitz, Attorney General, attorney 
for movants, by Burton Herman, Esq-, Assistent Attorney Gen=- 
eral, for the motion and Bernard Fried, pro 8€> in opposition 
thereto, and the motion of defendants Robert O. Lowery, 


m7 


Commissioner John 1. O'Hagan of the Fire Department, Carmine | 
, ( 
DeAngleles, Egedio E. Asinelli, Dr. Gabriel Seley, Dr. John | 


a Pa ali i I a aa 
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a De 


- 


F, Connell, Nicholas J. Re‘nhardt, Victor Ansorge, 

Dr. Biaggio Battaglio, Patsy Magz*'2, Woodrow Ochs, Arthur 
Canarello, Ruth W. Whaley, Kathleen Lockhart, Arthur C. 

Van Houten, Joseph Dugan, Dr. Walter R. Brinitzer, Dr. Max 
Helfand, Leroy Carmichael, as Administrator of Queens, Genera 
Hospital, Dr. George Yessin, Dr. Seymour Cutler, Dr. Jacques 
Gabrilove, Adrian P. Burke, as Corporation Counsel, Irwin 


L. Herzog, Donald J. Tobias, Francis J. McNamee, Frank 


Surowitz, and Samuel Goldin, as Comptroller, to dismiss the 


amended complaint having dyly come on to be heard on March 2 


1975, W. Bernard Richland, Corporation Counsel, attorney for 
movants by Gary L. McMinimee, Esq., Assistant Corporation 
Counsel, having appeared for the motion and Bernard Fried, 
pro se, having failed to timely appear, it is 

ORDERED that the amended complaint herein be and 
the same is hereby dismissed. 


Dated: Brooklyn, New York 
April K ¢ 2ITD 
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, UNITED STATES DISTRICT COURT FOR THE 54(a) 
EASTERN DISTRICT OF NEW’ YORK 


BERNARD FRIED, 
Plaintiff, 


-against- 


O'HAGAN of the Fire Department, 

THOMAS J. HARNETT, JAMES T. WARD, 
JOHN V. SCHNEIBLE, CARMINE DeANGELES, 
EGEDIO E. ASINELLI, DR. GABRIEL SLLEY, 
DR. SEYMOUR CUTLER, DR. JACQUES 

| GABRILOVE, DR. JOHN F. CONNELL, 


| 
| ROBERT O. LOWERY, Commissioner JOHN T. 
| 
| 


! NICHOLAS J. REINHARDT, FRANK KILKENNY, ORDER 

i} VICTOR ANSORGE, DR. BIAGGIO BATTAGLIO, 

| PATSY MAGGIO, WOODROW OCHS, JOIN M. 7&4 Civ. 239 
i BARONE, ARTHUR CANARELLO, RICHARD (T.C.P.) 


| HANRAHAN, RUTH W. WHALEY, KATHLEEN 

| LOCKHART, ARTHUR C. VAN HOUTEN, 

JOSEPH DUGAN, DR. KAZUO YANAGISAWA, 

DR. JOSEPH A. CIMINO, DR. THOMAS J. 

| CALVIN, DR. WALTER R. BRINITZER, 

DR. MAX HELFAND, LEROY CARMICIiAEL, as 

Bicanorereie ms of Queens General 
Hospital, DR. GEORGE YESSIN, ADRIAN 

| P. BURKE, as Corporation Counsel, IRWIN 

| LL. HERZOG, DONALD L. TOBIAS, FRANCIS J. 

r MCNAMEE, FRANK SUROWITZ, SAMUEL GOLDIN, 

| as Comptroller, MARIO PROCACCHINO, 

i MR. JUSTICE SAMUEL M. GOLD, MR. JUSTICL 

| ABRAHAM GELLINOFF, NORMAN GOODMAN, 

as Covnty Clerk, 


] 
I Defendants. 


The motion of defendants Norman Goodman, as County 


Clerk, Mr. Justice Samuel M. Gold and Mr. Justice Abraham 


| 

} Gellinoff to dismiss the amended complaint having duly come 
on to be heard on February 28, 1975 and the motion of defend 
1 ants Robert O. Lowery, Commissioner John T. O'Hagan of the 
} Fire Department, Carmine DeAngeles, Lgedio E. Asinelli, 


Dr. Gabriel Seley,,Dr. John F. Connell, Nicholas J. 


Reinhardt, Victer Ansorge, Di. Biaggio Battaglio, Patsy 
! 


Maggio, Woodrow Ochs, Arthur Canar@lion, Ruth W. Whaley, 


| Kathleen Lockhart, Arthur C. Van Houten, Joseph Dugan, 
| Dr. Walter R. Brinitzer, Mr. Max lHielfand, Leroy Carmichael, 


as Administrator of Queens General Hospital, Dr. George 


| Yessin, Dr. Seymour Cutler, Dr. Jacques Gabrilove, Ad 
Burke, as Corporation Counsel, Irwin L-. Herzog, Donald J. 
Tobias, Francis J. McNamee, Frank Surowltz, 


Goldin, as Comptroller, to dismiss the amended complaint 


' having duly come to be heard on March 21, 1975, it is 


ORDERED that the amended complaint herein be anl 


hereby dismissed. 


Brooklyn, New 
April , 1975 
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RERNARD FRIED, 
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THE COURT: This is a motion by the Attr ney 


MR. HERMAN: Yes, vour Honor. 

THE COURT: To dismiss as to two Supreme Court 
Justices an 

MR. HERMAN: Yes, ves, your Honor. 

THE COURT: Wait a minute. Give him the 
appearance on behalf of the Attorney General. 

“MR. HERMAN: Burton Herman, Assistant Attorney 
General. 

MR. FRIED: Bernard Fried, plaintiff pro se. 

THR COURT: Now, Mr. Fried, you sit down and 
let Mr. Herman -- it's his motion, he will argue 
first and you vacate that so he may use that lectern 
if he wishes. Then you may argue. 

MR. HERMAN: Thank you, your Honor. This is a 
motion to dismiss ar amended complaint initiated 
under the civil rights action and the complinint itself 
had previously been dismissed by yourself pursuant 
to motion by the defendants on the grounds that the 
Court lacked jurisdiction of the subjsct matter. The 
action, and you have a memorandum decision order 
dated October 27, 1974. 

THE COURT: TY remember it. 


MR. HERMAN: So, I, for the reasons set forth 


y 


in your memo.'andum, I would move to dismiss the 
amended complaint as well. The amended complaint does 
not set forth any facts which would make the complaint 
fall outside the scope of rational and cases set 

forth in your decision; namely, the two Supreme court 
Justices and County Clerk are colored with immunity 
from suit for acts performed within their official 
capacity as judges ana as Supreme Court judge. And 
the judicial immunity clearly applies to the 

complaint and the amended complain’ filed here. 

Thev're not subject to suit for alleged acts 
performed within their iacdicial office. Additicnally, 
my memorandum of law set: frrth wther cases which 
elaborate on that doctrine. 

THE COURT: I have little difficulty with the 
two Justices, the oniy one I have some doubt about 
was the County Clerk. 

MR, HERMAN: I have -- 

THE COURT: We've had u number of cases and 
none of which I have had a chance to read yet. I 
assuw’? they cover the -~ 

MR. HERMAN: To elaborate as far as the County 
Clerk is concerned, apart from the “octrine of 
judicial immunity, ! would like .o add in addition to 


that ag a basis for this motion, T would also like to 


add that there is nothing in the complaint which 
shows any intent on the part of the County Clerk to 
deprive Mr. Fried of any of his Constitutional 
rights. 

THE COURT: You mean, there is no allegations 
of maliciousness? 

MR. HERMAN: Or facts which could even be 
construed as which conclusion of that nature can be 
dvawn; that this was, only a case of a most, of a 
misplaced file which they informed me has not been 
misplaced. Assuming complaints was correct it was 
misplaced. A temnorarily misplaced file doesn't 
amount to any kind of claim under the Civil Rights 
Act. 

THE COURT: If there were allegations of 


maliciousness or gross negligence or fraud with the 


doctrine of judicial immunity, apply one to the 


Justices and two to a County Clerk. 

MR. HERMAN: Yes, your Honor. It would even 
in that case, even when there are such allegations, 
it's been said that doctrine still applies. 

THE COURT: It's my recollection from the State 
law anyway that that's a fact. I assume the Federal 
cases are along the same lines. 


MR. HERMAN: Yes. I think Peterson vs Wright 


6 
or -~ T have seen that doctrine in the Federal Courts. 
I'm not sure whether it's explained or stated in 
Peterson. In anv event, we're nc* confronted with 
that here. 

THR COURT: Now, what is the situation while I 
have vou on vour feet with respect to the remaining 
defendants? My recollection is you, correct me if 
I'm wrong, I signed an ex parte order extending their 
time to answer. 

MR. HERMAN: Yes. That's what I heard from 
talking to the City counsel. 

THR COURT: Is the City Corporation counsel, 
do you know what he proposes to do? 

MR. HERMAN: Wc., your Honor, I don't. 

THE COURT: The only three people that the 
Attorney General is concerned with are those three 
individuals. 

MR. HERMAN: Yes. 

THE COURT: All right. Mr. Herman, thank you. 
Mr. Fried, you understand what the Attorney General 
says with respect to those three defendants? That 
there is a doctrine of judicial immunity which applies 


to Justices and which he says also applies to the 


Clerk of the Court acting in his official capacity, 


which renders him not liable to suit. 


MR. FRIED: May I answer? 

THE COURT: Yes. 

MR. FRIED: In my opinion, your Honor, I 
believe that judicial immunity does not apply in this 


matter for the reason there was no criminal action 


before the judges. ‘This is a question -- 


THE COURT: That doesn't make any difference. 
The question I direct to you, do you know of any 
cases, any precedents which hold that the doctrine 
of judicial immunity does not apply to facts such as 
you set forth here. 

MR. FRIED: Your Honor, I am not a lawyer. I 
don't know of any precedents and I only know what I 
have been told from conversations with the other 
attorneys, and what they have told me was that only 
in the matter where there is a criminal hearing 
before the judge the judge has judicial immunity. But 


when there is a civil action as a matter of fact, wher 


I was -- the petitioner and the plaintiff petitioning 
for a greivance where my Constitutional rights were 
infringed upon, they say they can't see anything, any 
immunity there. 

THE COURT: All of those cases that are cited 
by the Attorney General, several cases none of them 


People against so-and-so with the exception of 


Edwards against People; that's a reversed situation 
not People against so-and-so or U.S. against so-and- 
so. Pernell against May, Stamler against Dillon, are 
all civil cases which -- 

-R. FRIED: I can only repeat what I know has 
been told to me. I'm not a lawyer and I haven't been 
able to make research on that. So, to see whether 
it's so and I am seeking the aid of the Court to 
determine for me exactly that. I don't know but 
your Honor, I do not see as I pointed out previously, 
I do not seek punitive measures against anybody. I 
am merely seeking to re-establish my rights, to 
cl.anse the record and to be reinstated to my former 
position. 

THE COURT: I understand what you're seeking, 


Mr. Pried. You may not be able to lay a suit against 


Mr. Justtice Gold, Mr. Justice Tilleroff, possible 


not against the County Clerk Goodman. I have some 
qualms aout County Clerk Goodman, but I think the 
doctrine of judicial immunity applies even in the 
civil rights action and I'm not sure but I think it 
does. 

MR. PRIED: Would it then pe possible for me, 
your Honor, to request or move the Court to permit 
me to separate those two defendants from the rest of 


it? So, the other one will not be Aismissed. 
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THE COURT: The only ones we're concerned with 


here today are those three defendants. 
MR. PRIED: They might use that as 4 scepping 
stone since two were dismissed and the other should 


be also. 


THE COURT: Only if as far as this particular 


ground is concerned, let's assume Mr. Lowery, 


Commissioner Mr. O'Hagen, Commissioner of the Fire 
Department, and I'm not quite sure which of those 
other individuals are administrators or commissioners 
in the City government, they wouldn't be entitled to 
that kind of immunity. 

MR. FRIED: No. 

THE COURT: I don't thiak they -- 

MR. FRIED: He's also moving ‘to have it, 
enter action. 

THE COURT: As against his clients? 

MR. FRIED: Based on lack of jurisdiction 
only as against those three clients not against the 
others. 

THE COURT: It's a dismissal on the ground 
they're judicially immune from suit. 

MR. FRIED: The only thing, the way I read the 


motion, it states, where notice of motion to cismixs 


supplemental complaints -- 


10 

THE COUPT: As against his three clients. 

MR. FRIED: Well, all right, as against the 
three clients. As you point out, you don't know 
whether the County Clerk would be included if there - 

‘m leaving it all in your hands, your Honor. 

THE COURT: I understand that. 

MR. FRIED: I'm not a lawyer, I'm merely 
trying to obtain my rights which have been so clearly 
Genied me. I'm looking for justice here, your Honor 
which I have been deprived of. 

THE COURT: I understand your complaints. You 
see, the problem, you're putting the Court in now -- 
with the complaint that I understand, some months ago 
I warned you to get an attorney to help you on it 
because we have these, what I'm sure you regard as 
technical offenses, which a lawyer might be able to 
work around. I cannot acc > a lawyer when you 
say you're, "putting it all tn my hands". That's all 
well and good. Rut, I've got to be impartial 
between you and Mr. Herman her’. I've got to treat yc 
ecually and treat you both fairly. I cannot, I say 
I'm going to represent Mr. Fried work against 
Mr. Herman; that is not my function. 

MR. FRIED: No, your Honor, I expect the 


impartiality on your part to argue for me. ‘Because 


1l 


the impartiality -- 

THE COURT: I am not going to argue. 

MR. PRIED: It will prove my point. May I, 
your Honor at the same time point out one thing here 
I have an affirmation from my attorney of record at 
the present time who states plainly that even though 
he does not want to reprec nt me in the Federal 
Court, he said there is a way for me, it is his 
feeling an action in the State Court at the present 
time based upon Rule 15 of the CTLR, which equivalent 
of 60B of the Federal Rules of Civil Procedure, USCA. 

THE JRT: Why don't you pursue that action 
and let this one ride? 

MR. FRIED: Well, your Honor I'm trying to 
pursue it from every direction. I'm trying to obtain 
justice every way T possibly can, your Honor and I 
have no money and this attorney at the present time 
knows my conditions. He's making this motion without 
my paying him and therefore -- 

THE COURT: My question to you is, why don't 
you concentrate your effort on that suit? 

MR. FRIED: But I am your Honor. I know how 
far I will get w th that in the State Court. I 


haven't been able to get far in the State Court 


until now, your Hevor. 


THE COURT: All right. 

MR. FRIZO: I haven't any copy o: this and I 
don't know -- 

THE COURT: I can file it. I didn't make any 
copy. I'11l read it and then I'll give it back to 
you. 

MR. PRIED: I'11 make a copy and then I'll 
give it to your Honor. 

THE COURT: I would urge you strongly to 
persuade Mr. Frankenberg to appear on your behalf in 
this court but I can’t do that. 

AR. FRIED: I cannot. He stays, every attorney 

stays away from it they don't want to undertake this 
type of a procedure. They just shy away from it. 
It seems I have overstated my case by including some 
of the issues in the case instead of just arguing as 
you pointed out on the res adjudicata, which is the 
same thing this would be involved in. 

THE COURT: Let me ask Mr. Herman a question. 
Are any of those cases you've cited, Mr. Herman, do 


any of them involve the civil rights action as such. 


MR. HERMAN: Yes, they do involve civil rights 


actions, your Honor. 
THE COURT: The only cage I ever had any 


ex perience with, involved a suit that was, it was 


13 
malicious prosecution action as I recall it. It was 
followed by a civil rights action but the civil rights 
action did not include suit against the judge. 

But you can't remember ever reading a case on 
that precise point? I wouldn't think a different ruie 
would apply, but I suppose you can't be sure. 


MR. HERMAN: ‘The doctrine of jucicial immunity 


is a common law doctrine and it's an exception to the | 


civil rights acts as far as liability are concerned. 
So, I think that's what -- 

THE COURT: We can check that. We'll make sure 
that we're right on it. All right, gentlemen I'll 


look at this. 
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(At 12:30 p.m., the motion to dismiss 


was called by the Clerk.) 


THE COURT: Bernard Fried versus Robert Lowery, 


motion on behalf of the defendant to dismiss the amended 
complaint. 
MR. MC MINNIMEE: That's correct. 
THE COURT: Mr. Fried? 
(No response was made ) 
No appearance on behalf of the plaintiff 
MR. MC MINNI?FE: Your Honor, if you will 
notice, certain defendants were not served and other 
defendants wehave been unable to contact. 
THE COURT: The complaint is dismissed. 
(At 12:45 p.m., the appearance of 
Bernard Fried, the plaintiff, was noted) 
MR. FRIED: I must apologize to the Court. 
THE COURT: The motion to dismiss was granted. 
MR. FRIED: I have been nere all day. 
THE COURT: It was on and there was no appear~ 
ance and the motion was granted. 
MR. PRIED: Your Honor, the last time there 
there was no appearance by defendants - 


THE COURT: The motion was granted. 


hR, FRIED: May I ask your Honor to please 


recall that and listen to my plea? 

THE COURT: No. The motion is granted. 
I. have been here all morning. 

MR. FRIED: I know and I apologize to the 
Court. Can I ask. for a Ke -hepfing? I had an appoint- 
ment with this gentleman here to go to lunch with him 
for one o'clock. 

Right over the name, it says two o'clock 
and I thought it was on for two o'clock, 

THE COURT: The calendar says eleven. 

MR. FRIED: Right there it says. I misread 
that. 

THE COURT: It said 11:00 a.m, 

MR. FRIED: May I show you? 

TYE COURT: No. The motion is granted. 

MR. FRIED: What other recourse can I have? 
I have nothing else. I feel there's something wrong. 
Thank you, your Honor. I'm sorry. 

THE COURT: So am I. 


MR. FRIED: I can't understand it, 
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